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STATEMENT OF JURISDICTION
This case involves review of a final decision of the Utah
State Tax Commission.

Pursuant to Utah Code Ann. S 78-2-

2(3)(e)(ii) (1992), the Supreme Court has appellate jurisdiction
over final orders rendered in formal adjudicative proceedings
before the State Tax Commission,

The Supreme Court transferred

this case to the Court of Appeals as provided for in Utah Code
Ann. S 7 8-2-2(4) (1993).

This Court has jurisdiction pursuant to

Utah Code Ann. S 78-2a-3-(2)(k) (1993).
STANDARD OF REVIEW AND STATEMENT OF ISSUES
Utah Code Ann. § 59-1-610 (1) (Supp. 1993) sets forth the
standard of review used in reviewing final orders by the Tax
Commission.

When reviewing an application or interpretation of

law this Court shall use a correction of error standard, giving
no particular deference to the Commission's interpretation of the
law.

Utah Code Ann. S 59-1-610(1)(b) (Supp. 1993).

When

reviewing findings of fact, this Court shall grant deference to
the Commission, applying a substantial evidence standard of
review.

Utah Code Ann. S 59-1-610(1)(a) (Supp. 1993)

The first issue is whether the Tax Commission properly
denied Petitioner's request for a hearing because Petitioner's
failure to file timely appeal is jurisdictional.

This issue is

one of law, and therefore the correction of error standard
applies.

The second issue is whether Petitioner can be excused

from filing timely appeals because he allegedly lost title to the
property at some time in 1989. This is an issue of law, and a
correction of error standard applies.
DETERMINATIVE STATUTES AND RULES
All determinative statutes, rules, and constitutional
provisions include the following and are set forth verbatim:
Utah Code Ann. S 59-2-1004(1) (1988).
(1) Any taxpayer dissatisfied with the value of the
taxpayer's real property may appeal by filing an
application with the county board of equalization no
later than 30 days following the mailing of either the
combined valuation and tax notice under Section 59-21317 or the disclosure notice under Subsection 59-2919(2). The contents of the application shall be
prescribed by rule of the county board of equalization.

STATEMENT OF THE CASE
During 1988 and 1989 Petitioner owned a parcel of real
property located in Box Elder County, Utah.

This case arises out

of Box Elder County's 1988 and 1989 property tax assessments in
the amounts of $1#973.46 for 1988 and $1,683.36 for 1989.
Property Valuation Notices and Tax Notices were mailed to
Petitioner each year at his current address; there is no claim
that Petitioner did not receive the notices.

Petitioner took no

action to appeal the property valuations until November, 1992,
when he contacted the Box Eldei; County Board of Equalization and
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requested that the 1988 and 1989 valuations of the subject
property be lowered.
Box Elder County Commissioner Allen L. Jensen responded to
Petitioner by letter on January 28, 1993. Mr. Jensen's letter
informed Petitioner that the Box Elder County Board of
Equalization had determined that the challenged property tax
assessments would stand as assessed.

R. 31.

On February 3, 1993, Petitioner appealed to the Utah State
Tax Commission for relief of the decision of the Box Elder County
Equalization.

R. 28 - 30. On April 14, 1993, the Tax Commission

issued an order denying Petitioner's request for a hearing.

The

Commission order stated:
It appears that Petitioner was notified of the values
placed upon the subject property for the years in
question, but took no action to appeal such values
until several years later, after the period for filing
such appeals had expired.
It is the Petitioner's responsibility to see that any
appeals from tax notices are taken in a timely fashion.
Sufficient circumstances have not been presented to
justify the granting of a hearing under Utah Code Ann.
§ 59-1-210(8)• Therefore, Petitioner's request is
denied.
R. 22, 23.
On April 26, 1993, Petitioner filed a Petition for
Reconsideration with the Tax Commission.

R. 19, 20. Sixteen

days later, before the Tax Commission had ruled upon Petitioner's
request, Petitioner filed a Petition for Writ of Review with the
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Utah Supreme Court.

R. 5.

Petitioner challenges the Tax

Commission's order, claiming that it was arbitrary and
capricious.

R. 12.
SUMMARY OF ARGUMENTS

By failing to timely appeal the valuations placed on his
real property by Box Elder County, Petitioner failed to properly
invoke the jurisdiction of the Box Elder County Board of
Equalization.

The Board of Equalization, therefore, had no

jurisdiction to consider Petitioner's untimely appeal.
Similarly, the Tax Commission lacked jurisdiction, and properly
denied Petitioner's request for a hearing.
Petitioner's claim that he lost the subject property in 1989
does not excuse him from filing timely appeals.

Petitioner

clearly owned the property in 1988 and there is no evidence to
support Petitioner's claim that he lost ownership of the property
in 1989. Moreover, if Petitioner was not the owner during 1989,
he does not have standing to challenge the valuation of the
property.
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ARGUMENT
I.

THE TAX COKMISSION ACTED PROPERLY IN DENYING
PETITIONER'S REQUEST FOR AGENCY ACTION BECAUSE
PETITIONER'S FAILURE TO FILE TIMELY APPEALS IS
JURISDICTIONAL

In his brief, Petitioner requests that this Court find that
a three year "statute of limitations" applies to appeals of
property tax valuations.

Petitioner's position is contrary to

controlling Utah law regarding appeals of property valuations.
Petitioner has overlooked the determinative law on point, and has
based his brief on authority that is wholly inapplicable.
The rules that govern valuation and assessment of property
taxes and the procedures for appealing valuations and assessments
are set forth in the Utah Tax Code, Chapter 59 of the Utah Code.
Utah Code Ann. § 59-2-301 (1992) notes that the county assessor
of the respective counties shall "assess all property located
within the county which is not required to be assessed by the
commission."
If a taxpayer is not satisfied with the county's valuation
of his or her real property, an appeal may be filed.

The Tax

Code sets forth specific procedures for appeal and time limits in
which a taxpayer may appeal a property valuation.

Utah Code Ann.

S 59-2-1004 governs appeals of valuations of county assessed real
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property.

At all pertinent tiroes S 59-2-1004(1) (1988)l

provided:
(1) Any taxpayer dissatisfied with the value of the
taxpayer's real property may appeal by filing an
application with the county board of equalization no
later than 30 days following the mailing of either the
combined valuation and tax notice under Section 59-21317 or the disclosure notice under Subsection 59-2919(2). The contents of the application shall be
prescribed by rule of the county board of equalization.
Section 59-2-1004(1) allows thirty days in which a taxpayer
may appeal the valuation of his or her real property; compliance
with this statutory filing requirement is jurisdictional.
Although the Utah Courts have not addressed a jurisdictional
challenge to § 59-2-1004, other similar administrative time
limits have been found to be jurisdictional.

See, Jones v.

Department of Employment Security. 641 P.2d 156 (Utah 1982).

The

Jones court interpreted Utah Code Ann. S 34-4-6(c) (1953) which
provides:
The claimant or any other party entitled to notice of a
determination as herein provided may file an appeal
from such determination with an appeal referee within
ten days after the date of mailing of the notice . . .

1

Utah Code Ann. S 59-2-1004(1) (1988), retroactively
effective as of January 1, 1988 was the statute in effect at the
time Petitioner should have appealed his property tax valuations,
and is therefore cited to this.-court as the controlling statute.
Utah Code Ann. S 59-2-1004(1) (Supp. 1993) does not differ in any
applicable way from the 1988 version, and is set forth verbatim
in the appendix A attached hereto.
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The Jones court held that in the absence of a timely filing
of appeal under S 34-4-6(c), the appeal referee had no
jurisdiction to hear the plaintiff's case.

See also, Varian-

Eimac, Inc. v. Lamoreaux. 767 P.2d 569, 571 (Utah App. 1989)
(holding that Utah Code Ann. § 35-1-82.55 (1987), which limits
the time to appeal from orders of an Administrative Law Judge to
the Industrial Commission, was jurisdictional).
Finally, a similar tax statute has been considered by the
New Jersey courts which found that -[t]he failure to file a
timely appeal with the county board of equalization is a fatal
jurisdictional defect."

See, Lamantia v. Howell Township, 12

N.J. Tax 347, 351 (1992); Danis v. Middlesex County Board of
Taxation, 113 N.J. Super 6, 10, 272 A.2d 542 (App. Div. 1971).
In Lamantia, supra, the New Jersey Tax Court dismissed the
plaintiff's complaint because his petition of appeal with the
county board of taxation was untimely.

The Lamantia court

interpreted a similar New Jersey statute which provides that:
a taxpayer feeling aggrieved by the assessed valuation
of his property, . . . may on or before August 15
appeal to the county board of taxation by filing with
it a petition for appeal; . . .
N.J. Stat. Ann. S 54i3-21 (West 1986).
Utah Code Ann. § 59-2-1004 is substantially similar in
substance to the above-quoted New Jersey statute, and in nature
to the Utah statutes that have already been held to be
7

jurisdictional.

Section 59-2-1004 does not contain any exception

to the thirty day requirement, no other remedy is available to
challenge property valuations.

It follows that S 59-2-1004 is

jurisdictional in nature, and that a failure to timely file an
appeal pursuant to its provisions is a fatal jurisdictional
defect.
If the jurisdiction of the board of equalization has been
properly invoked through a timely appeal, a taxpayer dissatisfied
with any determination of the board of equalization may then
appeal to the Tax Commission pursuant to Utah Code Ann. § 59-21006(1) (1992), which states:
(1) Any person dissatisfied with the decision of the
county board of equalization concerning the assessment
and equalization of any property, . . . , may appeal
that decision to the commission by filing a notice of
appeal specifying the grounds for the appeal with the
county auditor within 30 days after the final action of
the county board.
These provisions of the Utah Tax Code authorize only one
procedure for obtaining administrative review of property
valuation disputes.

Taxpayers may initially appeal valuations

before the appropriate county board of equalization, and may
thereafter seek appellate review of such decision by the Tax
Commission - no other procedure is authorized by the Tax Code.
Sections 59-2-1004(1) and 59-2-1006(1) read in conjunction with
one another, indicate that if jurisdiction is lacking in the
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county board of equalization, it is likewise lacking in the Tax
Commission.

Therefore, if a taxpayer fails to timely appeal to

the board of equalization the board of equalization lacks
jurisdiction, and subsequently, the Tax Commission may not review
the appeal# but must deny the taxpayer's request for a hearing.
The subject property lies within the boundaries of Box Elder
County, and is assessed by the Box Elder County Assessor's
Office, therefore, Petitioner's remedies for appealing the
valuations were those provided for in § 59-2-1004 (1988).
Petitioner failed to properly invoke the jurisdiction of the
Box Elder County Board of Equalization, by failing to timely
appeal the property valuations.

In 1988 and 1989 the Box Elder

County Assessor's office mailed notices of valuation and
subsequent tax notices to Petitioner at his current address;
there is no claim that Petitioner did not receive the notices.
The Tax Commission properly denied Petitioner's request for a
hearing because the time for appeal had long passed when
Petitioner finally took action to appeal the valuations in
November 1992.
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II.

PETITIONER'S CLAIM THAT HE LOST OWNERSHIP OF
THE SUBJECT PROPERTY AT SOME TIME IN 1989
DOES NOT EXCUSE HIS UNTIMELY APPEAL

In his brief Petitioner claims to have lost title to the
subject property through a foreclosure proceeding initiated by
the Small Business Administration at some unspecified time in
1989.

While there is no evidence in the record, nor was there

any presented below to support this claim, Petitioner apparently
believes that such a loss, if any, excuses his untimely appeals.
Petitioner is in error for three reasons.
First, it is clear that even if Petitioner's claim is true
he was the undisputed owner of the property during 1988 and
clearly cannot be excused from timely filing an appeal of the
1988 valuation because he lost ownership of the property over a
year later.
Second, Petitioner has introduced no evidence below to
support his claim.

Pursuant to statute, property taxes are

assessed to whoever is the owner of a particular parcel of
property as of midnight on January 1 of each year unless a
subsequent conveyance of ownership is recorded in the county more
than two weeks prior to the mailing of the tax notice.
Code Ann. S 59-2-303(1) (1993).

See Utah

Petitioner owned the property

for the entire year of 1988, and there is no evidence in the
record to suggest that Petitioner did not continue to own the
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property in 1989.

Petitioner was the party to whom the property

taxes were assessed, and to whom the valuation and tax notices
were sent.

Lacking evidence to the contrary, it must be assumed

that Petitioner continued to be the owner in 1989, and cannot
therefore be excused from timely filing an appeal of the 1989
valuation.
Finally, Utah Code Ann. § 59-2-1004(1) allows only the owner
of property to challenge the valuation of that property.

If the

court accepts as true, Petitioner's claim that he lost the
property in 1989, then Petitioner has no standing to challenge
the 1989 valuation of the propertyCONCLUSION
Utah Code Ann. § 59-2-1004(1) allows a taxpayer 30 days in
which to appeal a property valuation and failure to appeal in a
timely fashion is jurisdictional.

Petitioner owned the subject

property at all relevant times during 1988 and 1989 and received
tax and valuation notices on the property for those years.
Petitioner failed to timely file an appeal of the valuations as
per Utah Code Ann. S 59-2-1004(1).

Petitioner's failure to

timely appeal is a jurisdictional bar to later reguests for
agency action.

Moreover, Petitioner's unfounded claim that he

lost ownership of the property in 1989 does not excuse his
failure to file timely appeals.
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Based on the foregoing, the Tax Commission acted properly
when it denied Petitioner's reguest for agency action.
Wherefore, the Tax Commission requests that this Court affirm the
decision of the Tax Commission,
DATED this 29th day of October, 1993.

MICHELLE BUSH
Assistant Attorney General
Attorney for the Utah State
Tax Commission
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CERTIFICATE OF SERVICE
I hereby certify that on the 29th day of October, 1993, I
caused two true and correct copies of the foregoing document to
be mailed, first class, postage prepaid, to the following:
PAUL VALCARCE
Appellant Pro Se
1895 South Highway 89
Perry, UT 84302
ROGER F. BARON
Deputy County Attorney
01 South Main Street
Brigham City, Utah 84302
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ADDENDUM

BEFORE THB UTAH STATE TAX COMMISSION
PAUL VALCARCE,

)
t

Petitioner,

)

ORDER

t

v.

)

COUNTY BOARD OF EQUALIZATION
OF BOX ELDER COUNTY,
STATE OF UTAH,

)
;
)

Serial No. 03-158-0068

)

Tax Type; Property

*

Respondent,

Appeal No. 93-0315

STATEMENT OP CASS

This matter came before the Utah State Tax Commission on
request of the Petitioner for the Tax Commission to take original
jurisdiction over property located in Box Elder County, Utah.
The Tax Commission has reviewed the facts as presented by
the parties. It appears that Petitioner was notified of the values
placed upon the subject property for the years in question, but
took no action to appeal such values until several years later,
after the period for filing such appeals had expired.
It is the Petitioner's responsibility to see that any
appeals from tax notices are taken in a timely fashion. Sufficient
circumstances have not been presented to justify the granting of a

Appeal No. 93-0315

hearing

under

Utah

Code

Ann.

559-1-210(3).

Therefore,

the

Petitioner's request is denied.
DATED this

#*** day of

/flw/

. 1993.

BY ORDER OP THE UTAH STATE TAX COMMISSION.

ABS5NT
R. H. Hansen
Chairman

iMulAUM^
Je B. Pacheco
Commissioner

S. Blaine Willes
Commissioner

NOTICE: You have thirty (30) days after the date of the final
order to file with the Supreme Court a petition for judicial
review. Utah Code Ann. S563-46b-l3(l), 63-46b-14(2)fa).
.4M**«6?ft«tf
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